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I. INTRODUCTION

This matter comes before the Public Service Commission of South Carolina

("Commission") on Petitions for Rehearing and/or Reconsideration of Commission Order

Nos. 2009-104 and 2009-104(A) I related to the Base Load Review Application submitted

by South Carolina Electric & Gas Company ("SCE&G" or "the Company"), which were

filed by Friends of the Earth ("FOE"), the South Carolina Energy Users Committee

("SCEUC"), and Mr. Joseph Wojcicki ("Mr. Wojcicki "). The Petitions are denied, for

the reasons stated below.

IL FOE PETITION

With regard to the FOE Petition, the allegations of error are generic for the most

part, simply stating that this Commission erred in approving the SCE&G Base Load

Review Act Application where there was an alleged failure of the Company to meet its

burden of proof under the provisions of the Utility Facility Siting and Environmental

i This Commission initially issued its final order, Order No. 2009-104, in this Docket on February 27,
2009. On March 2, 2009, the Commission issued Order No. 2009-104(A) which corrected cel_ain
typographical or scrivener's errors.
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ProtectionAct, S.C.CodeAnn. Section58-33-10,et. seq. ("the Siting Act"), and the

Base Load Review Act, S.C. Code Ann. Section 58-33-210, et. seq. ("the Base Load

Review Act"). In general, we reaffirm the explanations and reasoning found in Order

No. 2009-104(A) in response to these allegations, since we thoroughly explained our

findings on most of the points raised by FOE. However, we believe that various

paragraphs in the FOE Petition merit individual explanation.

1. Due Process

In Paragraph 1 of the FOE Petition, FOE alleges that the Base Load Review Act

on its face and as applied in the Order deprives FOE and all other taxpayers of their

property without due process of law in violation of the United States and South Carolina

Constitutions. FOE raises this issue for the first time in its petition. There is nothing in

the record indicating that FOE has raised the issue of the constitutionality of the Base

Load Review Act for a decision by this Commission before Order No. 2009-104 was

issued. No written motions raising constitutional challenges to the Base Load Review

Act were filed on behalf of FOE before the hearing and no oral motions were made

during the hearing to this effect. No testimony was elicited during the hearing regarding

this issue.

It is axiomatic that "[a] party cannot raise issues in a Motion to Reconsider that

were not raised during the proceeding." In Re Carolina Water Service, Inc., Docket No.

2006-92-WS, Order No. 2007-140, at 17 (South Carolina Public Service Commission

November 19, 2007); see also Kiawah Property Owners Group v. Public Service

Commission, 359 S.C. 105, 597 S.E. 2d 145 (2004) ("Since KPOG first broached the
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transferline issuein its petition for rehearingto the PSC,the issueis not preserved.");

South Carolina Coastal Conservation League v. DHEC, 380 S.C. 349, 380, 669 S.E.2d

899, 915 (Ct. App. 2008) ("A party cannot use a Rule 59(e) motion to present an issue to

the coul_ that could have been raised prior to judgment but was not so raised.");

McMillan v. S.C. Dep't of A_ric., 364 S.C. 60, 67, 611 S.E.2d 323, 327 (Ct. App. 2005)

(issue not preserved "because it cannot be raised for the first time in a motion to alter or

amend.").

Second, the purpose of a petition for rehearing and reconsideration is to allow the

Commission to identify and correct specific errors and omissions in its orders.

Conclusory statements that amount to general and non-specific allegations of error do not

satisfy the requirements of the rule. Under the operative Commission regulation, S.C.

Code Ann. Regs. § 103-825(4):

A Petition for Rehearing or Reconsideration shall set forth clearly and concisely:

(a) The factual and legal issues forming the basis for the petition;

(b) The alleged error 02"elTors in the Commission order;

(c) The statutory provision or other authority upon which the petition is based.

As a matter of law, conclusol_¢ statements are insufficient to suppol"t a petition for

rehearing or reconsideration. See Public Service Commission of South Carolina, Order

No. 2003-641, at 6 ("a conclusory statement based upon speculation and conjecture is no

evidence at all and is legally insufficient to support [a petition for reconsideration]"); see

also Camp v. Camp, 378 S.C. 237, 662 S.E.2d 458 (Ct. App. 2008) (motion to reconsider,
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alter, or amendjudgmentunder [SCRCP]Rule 59(e) is insufficient where it doesnot

statethegroundswith particularity).

FOE has failed to adequatelystateits groundsfor alleging that the BaseLoad

ReviewAct is unconstitutionalon its face or as applied. A general,non-specificand

conclusorystatementasto the allegedunconstitutionalityof the BaseLoadReviewAct

on "due process"groundsis insufficient to put the Commissionandpartieson noticeof

any specific allegedconstitutionaldefect in the Act andthe Order. Suchgeneraland

conclusoryallegationsdo not provide a sufficient opportunityfor the Commissionto

identify aspecificproblemwith theapplicationof the Act or the Orderandaddressit on

rehearing._, South Carolina Dept. of Social Services v. Mother ex rel. Minor

Child, 375 S.C. 276, 283, 651 S.E.2d 622, 626 (Ct. App. 2007) (finding claim of

violation of due process abandoned where party made a conclusory argument without

citation of any authority to support her claim); see also R & G Const., Inc. v. Lowcountr,/

Regional Transp. Authority, 343 S.C. 424, 437, 540 S.E.2d 113, 120 (Ct. App. 2000)

("An issue is deemed abandoned if the argument in the brief is only conclusory."). The

allegation of error must be rejected.

2. Permission for Initial Clearin_ and Construction

In Paragraph 2 of its Petition, FOE alleges that the Commission erred in

approving the Combined Application because SCE&G "has failed to establish that:

public convenience and necessity justify permission to proceed with initial clearing,

excavation, dredging and construction in contravention of S.C. Code Ann. § 58-33-

110(7)." FOE Petition, ¶ 2.
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The record fully supportedthe Commission'sdecision in Octoberof 2008 to

allow SCE&Gto proceedwith initial construction.Thehearingon SCE&G'srequestfor

permissionto undertakeinitial constructiontook placeon September10,2008. SCE&G

presentedtestimonyof threewitnessesestablishingthatpublic convenienceandnecessity

supportedits requests. These witnessestestified convincingly as to the public

convenienceandnecessityof startinginitial constructionat SCE&G'ssolerisk pendinga

decisionon themerits in this matter. All requirementsfor grantingthe requestedrelief

wereaddressedin that testimony. Thereis morethanadequateevidencesupportingthe

Commission'sdecisionin OrderNo. 2008-673.TheCommissionfindings in OrderNo.

2008-673are reaffirmed. The requestfor reconsiderationin Paragraph2 of FOE's

Petitionmustbedenied.

3. Description of tile Faeili ,ty

In Paragraph 3 of its petition, FOE alleges that the Commission erred in

approving the Combined Application because SCE&G has failed to fully and accurately

describe and establish a description of the facility to be built, the environmental impacts

of the facility, the need for the facility, and other relevant information in contravention of

S.C. Code Ann. § 58-33-120. There are multiple grounds that require denial of

reconsideration.

First, the allegations of Paragraph 3 fail to satisfy the requirements of the

Commission's Regulations regarding the content of a petition for rehearing or

reconsideration and must, therefore, be denied. S.C. Code Ann. Regs. 103-825(4). FOE

does not point the Commission to any specific defect of law or specific inadequacy in the
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factualrecordin this casemakinganydecisionsasto thesufficiencyof thedescriptionof

the facility, its environmentaleffects or any other relevantmatter defective. FOE's

allegationsprovide no basis for the Conmfissionto determinewhich specific legal

conclusionsor factual findings containedin the Order are improper and should be

reconsidered.Suchconclusoryallegationsfail to complywith the requirementsof S.C.

CodeAnn. Regs.§ 103-825(4). Therefore,the relief soughtin Paragraph3 must be

denied.SeeCampv. Camp,378 S.C.237,662S.E.2d48 (Ct.App.2008).

Second,S.C.CodeAnn. § 58-33-120dealsonly with the requiredcontentof a

Siting Act application. That applicationwas filed with the Commissionon May 30,

2008, over nine monthsago. FOE did not move to strike the applicationnor has it

properly raisedanyobjectionto the sufficiencyof theapplicationin this matterprior to

the Order being issued. To the extent that FOE is challengingthe sufficiency of

SCE&G'sapplicationunderthe SitingAct, suchachallengeis untimelyandnotproperly

beforetheCommissionin aMotion for Rehearingor Reconsideration.

Third, and contrary to the allegationsof FOE, the descriptionsof the facility

containedin therecordaremorethanadequateto mettheprovisionsof S.C.CodeAnn.

§58-33-120.Thosedescriptionsaresupportedby ampleevidencein therecord.

Therecordshowsthat SCE&Gfully andaccuratelydescribedthefacility to bebuilt, both

in the CombinedApplication it filed on May 30, 2008andin the extensivetestimonyin

the recordon this point. CompanywitnessesMarsh,Byrne, Connorand Summer,and

ORSwitnessesCrispandEvanstestifiedat lengthin thehearingonthis matterdescribing

thetechnology,processes,configuration,capacityandlocationof units to bebuilt. Their
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testimonydescribingthe units was full and accurateandwas subjectto extensivecross

examinationatthehearingin thismatter.

FOEalsocontendsthat theCommissionerredon thebasisthat SCE&G"failed to

fully andaccuratelydescribeandestablishadescriptionof... the environmentalimpact

of the facility." The Order directly contradictsthis contention. Companywitnesses

StevenConnorand StephenSummertestifiedconcerningthemost recentenvironmental

report andits conclusions.Thatreportis over1,100pageslong andrepresentsthework

of over 25 majorcontributorsand over25,000hoursof work by environmentalexperts

andothers. Thereportexamineda comprehensivelist of possibleenvironmentalimpacts

of the plantandprovideda detailedanalysisof SiteandVicinity LandUse;Air Quality;

Water Quality; Water Quantity and Use; Ten'estrialEcosystems;Aquatic Ecosystems;

Threatened and Endangered Species; Historic and Cultural Resources; and

Transportation.Thereport specificallyexaminedthe likely radiological impactsof the

plant andtheprovisionsfor the storageanddisposalof low-level wastesand spentfuel

assemblies. The report concludedthat the impact of the plant on eachof the areas

enumeratedabovewouldbe "small,"which is definedasenvironmentaleffectswhichare

not detectableor areso minor that theywill neitherdestabilizenor noticeablyalterany

importantattributeof theresource.The only exceptionwasin the areaof transportation.

Thereportconcludedthat the effectof theUnitson traffic patternsin thevicinity of the

Units wouldbesmall to large,with the greatestimpactdueto the increasedroadusein

theareacausedby constructiontraffic but wouldbemoderateduring theoperationof the

facility.
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ORS Witness Crisp testified concerning ORS's review and audit of this

environmentalinformation. ORS witnessCrisp testified that SCE&Ghad fulfilled its

obligationfor filing its environmentalreportwith theNRC andhadestablishedaprotocol

to addressthe necessarypelanittingfrom stateandfederalagenciesto protectthe South

Carolinaenvironment,andhesupportedtheconclusionthatthe environmentaleffectsof

theplant would beassetforth in that report.OrderNo. 2009-104(A)at 29-30(citations

omitted). In addition, the Commissionconsideredevidenceregardingthe long-term

disposalof spentfuel (Orderat pp. 30-32),radioactivesolid waste(Orderat p. 32), and

theavailabilityof disposalsites(Orderat pp. 32-33). TheOrderandtheRecorddirectly

contradicttheassertionsof FOEonthis issue.

FOE also contendsthat the Commissionerred in issuing the Order because

SCE&G "failed to fully and accuratelydescribeand establisha descriptionof... the

needfor thefacility." However,astheOrderstates:

As the testimonyof record indicates,baseload capacityis fuel efficient
generatingcapacityintendedto run for thousandsof hoursa yearandat
high capacity factors. Suchplants are the foundation upon which an
electric systemoperatesand on which it relies for the majority of the
energy used to serve customers.Peaking and intermediateunits are
intendedto run for substantiallyfewerhoursperyear.

OrderNo. 2009-104(A),pp.25-26(citationsomitted). As Mr. Marshtestified, SCE&G

last addeda baseload resourceto its electric systemwhen Cope Stationwent into

commercialoperationin 1996. Sincethat time, energyuseon SCE&G's systemhas

grownby 31%. By 2016,energyuseon SCE&G'ssystemis forecastedto havegrownby

a total of 44%. Cun'entoperatingstatisticsdemonstratethe importanceof baseload

generationto servingcustomers'energyneeds.During2007,baseloadplantsconstituted
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56%of SCE&G'sgenerationcapacity.However,they producedover80% of the energy

usedby SCE&G'scustomersduring that year. Baseload capacity-whichrepresented

75%of SCE&G'sgeneratingcapacityin 1996-isforecastedto drop to 45%asa shareof

total generationcapacity by 2020 unlessnew baseload resourcesare added in the

interim.OrderNo. 2009-104(A),pp.25-27(citationsomitted).

Basedon the statedinformation, the Commissionfinds that the recordsupports

the Company'stestimony that the specific capacityneed for 2016 and 2019 is most

reliably andefficiently metthroughtheadditionof new baseloadcapacityto its system.

Units2 and3representsuchcapacity.

As the foregoing shows,the Commission'sdecisionand Order concerningthe

descriptionof the facility to bebuilt, theenvironmentalimpactsof the facility, the need

for the facility, and other relevant information was supported by ample evidence in the

record which the Commission weighed and considered. For this reason, the relief sought

in Paragraph 3 of the FOE Petition must be denied.

4. Need, Environmental Impacts and Compliance, Economy and

Reliability, Convenience and Necessity

Paragraph 4 of FOE's Petition alleges that the Commission en'ed in approving the

Combined Application because SCE&G failed to satisfy the six requirements of S.C.

Code Ann. § 58-33-160 which it repeats from the statute without elaboration. Again,

FOE's contentions are wholly conclusory. The petition does not "clearly and concisely"

set forth any specific factual or legal basis for the contention that the requirements of §

58-33-160 have not be met. The Commission is left to guess as to which specific



DOCKETNO. 2008-196-E- ORDERNO. 2009-218
APRIL 21,2009
PAGE10

findingsor rulingsmadein the Orderwereincola'ector in whatway theywerelegally or

factuallydeficient. As a matterof law, suchconclusorystatementsare insufficient to

supportapetition for rehearingor reconsideration.See Order No. 2003-641, at 6 ("As a

matter of law, however, a conclusory statement based upon speculation and conjecture is

no evidence at all and is legally insufficient to support [a petition for reconsideration]");

see also Cam32, 378 S.C. 237, 662 S.E.2d 458 (motion to reconsider, alter, or amend

judgment under [SCRCP] Rule 59(e) is insufficient where it does not state the grounds

with pa:ticularity).

The conclusory allegations contained in Paragraph 4 of FOE's Petition fail to

comply with the requirements of S.C. Code Ann. Regs. § 103-825(4). For this reason,

the relief sought in Paragraph 4 must be denied.

In addition, with regard to the specifics of FOE's allegation of era'or, the Order

clearly shows that the Commission's decisions in the Order were supported by ample

evidence in the record.

(a) Environmental Impacts

In addition to the matters discussed above in response to Paragraph 3, the

Commission's Order made the following determinations regarding the justification of the

environmental impacts of the facility:

The environmental report concluded that wind, solar, biomass and hydro

generation were not feasible alternatives to nuclear o1" fossil fired

generation. As to solar and wind generation, the environmental report

concluded that these energy sources would have greater environmental

impacts than nuclear given the amount of area that would need to be

dedicated to them and the new transmission facilities they would require.

For purposes of the environmental assessment, coal and gas generation

were identified as the principal alternatives to nuclear generation. Both
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coal and gas alternativeswere found to have significantly greater
environmentalimpactsthan Units 2 and 3, due principally to significantly

higher air emissions, specifically the amount of additional CO2, nitrous

oxides, SO2 and patticulates that would be emitted by either gas or coal

generation. The environmental report concluded that from an

environmental standpoint, nuclear generation was the best alternative for

meeting the energy needs of SCE&G's customers with the least impacts on

the environment. The Commission finds that this conclusion is amply

supported on the record.

Order No. 2009-104(A), pp. 33-34 (citations omitted).

(b) Economy and Reliability, Convenience and Necessity

Regarding system economy and reliability, the Commission discussed, in detail,

such factors as alternative energy resources, the cost of constructing the nuclear facility,

the terms of the EPC contract, cost contingencies, inflation, delay, the ability of the

facility to meet projected capacity, water supply, and transmission from the proposed

location. See Order No. 2009-104(A), pp. 34-55. Based on these factors, and detailed

evidence in the record, the Commission concluded:

For all these reasons, the Commission finds that the cost projections and

comparative economic analyses on which the selection of Units 2 and 3

was made are reasonable and appropriate. Based on these specific

economic analyses and the broader evaluation of system needs by

SCE&G's leadership team, the Company properly concluded that the

construction of Units 2 and 3 would provide the greatest and most

dependable contribution to system economy of all reasonably competitive
alternatives.

Order No. 2009-104(A), pp. 51-52.

The Commission further concluded, "[a]s witnesses for both the Company

and ORS testified, the water supplies available at the site of Units 2 and 3

are more than adequate to support reliable operations of Units 2 and 3."

Id. at 54.
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(c) Environmental and Other Compliance

As to the reasonable assurances that the proposed facility will conform to

applicable State and local laws and regulations, the Order discussed the detailed evidence

presented in the record concerning the permits needed to proceed with the construction

and operation of the nuclear facility and SCE&G's ability to obtain them. As stated in

the Order:

The fifth finding required by the Siting Act is whether "there is reasonable

assurance that the proposed facility will conform to applicable state and

local laws and regulations." Hearing Exhibit 2 contains a list of the 19

major permits, apart from NRC permits, required to construct and operate

Units 2 and 3. Tba'ee of the 19 major permits are federal permits

exclusively: a Federal Energy Regulatory Commission permit for work on

Monticello Reservoir, a Corps of Engineers wetlands permit for site work,

and a Federal Aviation Commission permit for construction cranes to be

erected on site. The remaining 16 permits are state pelrnits or joint state-

federal permits administered by the state. The record reflects that, so long

as SCE&G obtains these 16 permits and operates according to their terms,

the construction and operations of Units 2 and 3 will be in compliance
with all state and local laws.

Company witness Byrne testified that in his opinion and in the opinion of

the members of his new nuclem' deployment team, all of these permits

could be obtained in a timely fashion and that Units 2 and 3 could be

operated in compliance with all applicable laws and regulations, both state

and federal. Mr. Byrne's testimony on this point was not contradicted by

any party. Accordingly, the record supports the finding that Units 2 and 3

can be built and operated in compliance with all applicable state and local

laws and regulations as the Siting Act requires.

Order No. 2009-104(A) at 55-56 (citations omitted).

(d) Public Convenience and Necessity

Finally, the Commission made the following determination regarding the issue of

public convenience and necessity:
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The Commissionconstruesthis provision of the statuteas requiring a
finding thatintegratesinto a singledetemlinationall aspectsof thepublic
interest evaluation related to the plant. In this case, the record
demonstratesthatUnits2 and3 representcapacitythatis neededto supply
reasonablyforecastedcustomer demands.In addition, the size, type,
locationandtechnologyof theUnits arethepreferablemeansof doingso
with thegreatesteconomyandreliability andwith the leastimpacton the
environment.

As discussedabove,theprincipalbenefitof nucleargeneration,in addition
to lower forecastedcosts,is the fact that it helpsinsulatecustomersfrom
the price volatility and supplyrisk that are increasinglyassociatedwith
fossil fuel fired generation.Nuclear generationalso insulatescustomers
from future CO2 and other environmentalcompliancecostsassociated
with fossil fuels, which are likely to be significant. Alternative energy
sourcesmay provide useful supplementalenergyfor SCE&G's system
going fo:_vard. However, the cost competitiveness,availability and
reliability of alternativeenergysourcesaresubjectto significantquestions
andconcernsat this time. Publicconvenienceandnecessitywould not be
supportedby forcing SCE&G'scustomersto rely on thefutureavailability
and cost competitivenessof theseenergy sourcesas a substitutefor
SCE&Gconstructingadditionalbaseloadcapacityat this time.

Therisks relatedto nuclearconstruction,andthe stepsthat SCE&G has
taken to mitigate then:, are discussedextensivelyin the record. The
Company'splans to managelicensing risks and delaysand to oversee
constructionthroughits own personnelandprocessesate alsodiscussed
more fully below. The record shows that the Companyhas carefully
evaluatedthe risks related to nuclear constructionand operationsand
compared then: to the risks and costs of other alternatives.The
Commission agreeswith this assessmentand finds that the public
convenienceand necessitysupportthe constructionof Units 2 and 3 as
proposedby SCE&G.

OrderNo. 2009-104(A)at 56-57.

(e) Conclusion

As the foregoing shows, the Commission's decision and Order on SCE&G's

Combined Application was carefully considered and supported by ample evidence in the

record. FOE has not pointed to any specific factual or legal insufficiency in the findings
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set forth above. For all the abovereasons,the relief soughtin Paragraph4 must be

denied.

5. Imprudent Obligations or Costs

Paragraph 5 of the Petition cites to the Purposes and Findings adopted by the

General Assembly in enacting the Base Load Review Act, 2007 Act. No. 16, Section

I(A), and alleges that the Commission en'ed in some respect regarding the protection of

consumers from responsibility for imprudent obligations or costs. The language FOE

quotes is a legislative statement of intent that was not codified in the Base Load Review

statutory provisions, and which is not operative in its own right but is given substance by

the specific statutory requirements found in the Code. Bayle v. South Carolina Dept. of

TransAL, 344 S.C. 115, 122, 542 S.E.2d 736, 740 (Ct. App. 2001) ("What a legislature

says in the text of a statute is considered the best evidence of legislative intent or will.").

As legislative findings, these policy statements do not constitute a legal basis or

standard against which to review the material presented by SCE&G in this docket

separate fi'om the substantive provision of the Act. In fact, as discussed herein, the

Commission has reviewed the application and the substantial evidence compiled in this

docket against the substantive requirements of the Act and has found that SCE&G has

demonstrated that the financial obligations and costs that it seeks to undertake are prudent

and reasonable. The intent of the General Assembly is found in the substantive terms of

the statute, and the Commission has properly found that SCE&G's application in this

matter has met those terms.
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Moreover,onceagain,FOE doesnot providethe Commissionwith anyguidance

to show what specific findings or conclusionsin the Order are factually or legally

defective. In Order 2008-104,the Commissionclearly determinedthat the cost and

obligationsSCE&Gproposedto assumein constructingtheseunitswerenot imprudent.

FOEhasnot pointedto anyspecificlegalor factualreasonwhy this decisionis defective.

For that reason,FOE hasfailed meetthe requirementsof S.C.CodeAnn. Regs.§ 103-

825(4)and the relief soughtin Paragraph5 of the Petition must be denied.Seealso

Caml2,378 S.C.237,662 S.E.2d458 (motion to reconsider,alter,or amendjudgment

under [SCRCP] Rule 59(e) is insufficient where it does not state the groundswith

particularity).

6_ Prudency of the Units

In Paragraph 6, FOE alleges in summary and conclusory fashion that SCE&G has

in some unspecified manner failed to meet is burden of proof as it relates to the

Combined Application and the prudency of the decision to build the plant. Again this set

of contentions is entirely conclusory and fails to meet the requirements of S.C. Code

Ann. Regs. § 103-825(4) as a basis for a motion for rehearing or reconsideration. See

also CamI2, 378 S.C. 237, 662 S.E.2d 458 (motion to reconsider, alter, or amend

judgment under [SCRCP] Rule 59(e) is insufficient where it does not state the grounds

with particularity).

In addition, the allegations in Paragraph 6 are plainly contradicted by the

Commission's Order and the record in this proceeding. In discussing the prudency

requirement of the Base Load Review Act, the Commission noted multiple factors
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showingthat the Company'sdecisionto proceedwith constructionof the facility was

prudentandreasonable.Thesefactorsincluded:a) the selectionof the Jenkinsvillesite

for Units 2 and 3; b) the selectionof AP 1000technologyas the appropriatereactor

technology for this project; c) the related decision to selectWestinghouseElectric

Corporation,LLC and Stone & Webster,Inc. as the nuclear system supplier and

constructioncontractor,respectively;d) the selectionof othermajor contractorsfor the

project;e) thestructureandtermsof the EPCContract;f) the priceat which theplant is

being constructed;and g) the Company'sability to executeits financing plan for

constructionof theUnits. OrderNo. 2009-104(A),p. 58. The Commissionanalyzedthe

recordregardingeachof thesefactorsin detail and concludedwith respectto eachthat

theysupportedthereasonablenessandprudencyof the SCE&G'sdecision.See generally

Order No. 2009-104(A) at 57-91.

As the foregoing shows, the Commission's decision and Order as to prudency was

carefully considered and supported by ample evidence in the record. No specific legal or

factual error has been identified. For these reasons, the relief sought in Paragraph 6 must

be denied.

7. S.C. Code Ann. § 53-33-250

In Paragraph 7 of the Petition, FOE alleges, again in a summary and conclusory

fashion, that the Commission en'ed in approving the Combined Application because

SCE&G failed to satisfy in some undisclosed respect each of the specific requirements of

S.C. Code Ann. § 58-33-250. Once again, the Commission is left to guess in what

manner FOE believes SCE&G legally or factually failed to meet its statuto12¢ burden and
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whatspecificfindings andconclusionsin the Orderwould needto becon'ected.As this

allegationfails to complywith therequirementsof S.C.CodeAnn. Regs.§ 103-825(4),

therelief soughtin Paragraph7 of FOE'sPetitionmust bedenied.SeealsoCaml2,378

S.C. 237, 662 S.E.2d 458 (motion to reconsider,alter, or amendjudgment under

[SCRCP]Rule59(e)is insufficientwhereit doesnot statethegroundswith particularity).

In addition,FOE's allegationsin Paragraph7 appearto pertainto mattersrequired

to be includedwithin an applicationfor a baseload review order underthe BaseLoad

Review Act. To the extent that FOE is challengingthe sufficiency of SCE&G's

applicationundertheBaseLoadReviewAct, andfor thesamereasonssetforth relatedto

the Siting Act discussionin Paragraph3 above,no sucha challengehasbeenproperly

raisedandis untimely.

8. Decision to Proceed with Construction

In Paragraph 8 of its petition, FOE alleges again that SCE&G has failed in some

unspecified manner to demonstrate that its decision to proceed with construction of the

plant is prudent and reasonable. Once again, this entirely conclusory allegation fails to

comply with the requirements of S.C. Code Ann. Regs. § 103-825(4) and the relief

sought in Paragraph 8 of FOE's Petition must be denied. See also Cam_, 378 S.C. 237,

662 S.E.2d 458 (motion to reconsider, alter, or amend judgment under [SCRCP] Rule

59(e) is insufficient where it does not state the grounds with particularity). Moreover, as

discussed in response to Paragraph 6, the Commission's decision and Order regarding the

pmdency of SCE&G's decision to undertake construction of these Units was carefully



DOCKET NO. 2008-196-E - ORDER NO. 2009-218

APRIL 21, 2009
PAGE 18

considered and supported by ample evidence in the record. For these reasons, the relief

sought in Paragraph 8 must be denied.

9. Used and Useful_ Prudency of Costs

In Paragraph 9 of its Petition, FOE alleges that SCE&G has not demonstrated that

the proposed plant will be used and useful for utility purposes or that its costs will be

prudent utility costs and expenses when the units are constructed. Once again, the

allegations are entirely conclusory. FOE fails to allege and specify the way in which the

Order misconstrues the applicable law or rests on factual findings that are not supported

by the evidence of record. For these reasons, the allegations of Paragraph 9 fail to

comply with the requirements of S.C. Code Ann. Regs. § 103-825(4) and the relief

sought in Paragraph 9 of FOE's Petition must be denied. See also Caml_, 378 S.C. 237,

662 S.E.2d 458 (motion to reconsider, alter, or amend judgment under [SCRCP] Rule

59(e) is insufficient where it does not state the grounds with particulm'ity). For these

reasons, the relief sought in Paragraph 9 must be denied.

Current Economic Conditions

In Paragraph 10 of the Petition, FOE alleges that SCE&G has not adequately

analyzed its options, its forecast needs and resources, and the impacts of recent

developments in the economy and financial markets or the current economic crisis.

Contrary to this allegation, the Commission, in its Order, specifically recognized that

SCE&G has considered these factors in making its determination to proceed with

construction of the facilities. Order No. 2009-104(A) at 23-24. Moreover, the

Commission found that SCE&G had also considered the historical effects of economic
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downturnson load growth. Id. Finally, the Commissionrecognizedthe benefitof not

basingthe State'slong-termenergysupplystrategyon short-termeconomicconditions.

OrderNo. 2009-104(A)at24. As statedbytheCommission:

While the currenteconomicdownturnis a matterof concernto all South
Carolinians,it is impol_antthat long-terminft'astructureprojectsneededto
meetthe state'sfuture energydemandsnot be shelvedtoo quickly. To
prosperand competein globalmarketsin thefuture, SouthCarolinawill
needefficient, reliable energysources.The generationcapacitySCE&G
now seeksto build will take 12yearsto completeandwill servethestate
for asmanyas60 yearsthereafter.TheCommissionagreeswith Company
witnessAddisonwho testified that long-termdecisionsrelatedto energy
capacityshouldbebasedon the long-rangeneedsof the systemandthe
stateeconomy,not shm"ter-termconsiderations.

Id.

For thesereasons,FOE's allegationsin Paragraph10arewithout merit andthe

relief soughtin Paragraph10shouldbedenied.

.10. Energy Efficiency and Related Matters

In Paragraph 11, FOE contends that SCE&G could lower its risk profile if it

pursued a more modular resource development program and that the Commission should

reject the Application or at least defer it to allow SCE&G to better develop its integrated

resource plan and complete its review of energy efficiency and demand side management

opportunities. The Commission has fully and adequately considered this

recommendation as advanced by FOE Witness Ms. Brockway, and has found it to be

contrary to the terms of the Base Load Review Act. As stated by the Commission:

As to the second recommendation, the Company properly points out that

the Base Load Review Act mandates a final determination and order on

the part of the Commission within nine months of the filing of the

application and that the Act does not provide a means whereby the

Commission can defer judgment on an application. Counsel for FOE
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arguesthat the Commissionis authorizedto reject an applicationas
inadequatein certain respectsand to sendit back to the utility with a
statementof its inadequacies.However,the Commissionfinds that the
Act doesnot allow this Commissionto deferjudgmenton anapplication
asMs.Brockwaysuggests.

OrderNo. 2009-104(A)at 115(citationsomitted).

In addition, the Commissionhas consideredthe impact that additional energy

efficiency and demandsidemanagementoppol_unitieswould have andconcludedthat

theyareinadequatesubstitutesfor additionalbaseloadcapacity.

Basedon theevidencecitedabove,the Commissionfinds that additional
savingsdueto DSM programsarenot aviablesubstitutefor thebaseload
capacitythat SCE&G seeksto build. Contraltoto the testimonyof FOE
witnessBrockway,who opinedthat theCompanyhadfailed to adequately
considerDSM in its planning,the CommissionfindsDr. Lynch'sforecasts
and analyseshave properly accountedfor or analyzedthe potential for
additional DSM-related savings. Moreover, SCE&G's resourceplans
containroom for additionalDSM relatedenergysavingseven with the
additionof Unit 2 and3 to the system.DSM is a usefulsupplementto the
generationcapacityneededonSCE&G'ssystem.It isnot asubstitutionfor
it.

OrderNo. 2009-104(A)at20 (citationsomitted).

FOEoffers no basisfor rejectingthe soundreasoningof this Commissionin its

Orderand,for thesereasons,therelief soughtin Paragraph11mustbedenied.

11_.:.Conditioning BLRA Cost Recovery

In Paragraph 12 of the Petition, FOE proposes conditioning SCE&G's recovery of

costs on achieving the benefits implicit in its analysis of the merits of the proposal.

Contrary to FOE's assertion that such a condition is entirely consistent with the Base

Load Review Act, this Commission has thoroughly considered this recommendation and

has found it be contrary to the terms of the Act.
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In addition,CompanycounselalsocitesSection58-33-270(B)thatprovidesthata

BaseLoad Revieworder shall establishthe anticipatedconstructionschedulefor the

plant, including contingencies;the capitalcostsand anticipatedschedulefor incuta'ing

them, includingcontingenciesandinflation indicesusedfor the utility for costin plant

construction.TheBaseLoadReviewAct clearlycontemplatesautility's ability to include

contingenciesin its schedule,recover capital costs related to the project, and seek

modification of a BaseLoad Review Order, subjectto approvalby the Commission.

OrderNo. 2009-104(A)at 114. FOE offers no basisfor rejectingthe reasoningof the

Commissionin its Orderand,for this reason,therelief soughtin Paragraph12shouldbe

denied. The Commission'sreasoningis in full compliancewith theBaseLoadReview

Act, andtheallegationmustberejected.

12. General Alle_ations of Error

In Paragraph 13 of the Petition, FOE alleges that that Commission's Order is

arbitrary, capricious, an abuse of discretion, clearly erroneous, unsupported by substantial

evidence, in violation of constitutional or statutory provisions, made upon unlawful

procedure or affected by other error of law. This paragraph simply restates the grounds

for appeal under the S.C. Administrative Procedures Act, S.C. Code An. § 1-23-380

(2005). This paragraph is entirely conclusory and lacks sufficient particularity to comply

with the requirements of S.C. Code Ann. Regs. § 103-825(4). Moreover, as discussed in

the response to Paragraph 1, no claim of unconstitutionality as to the Base Load Review

Act or the procedures it mandates has been made in this proceeding. FOE cannot insert

new issues into the docket in its Petition for Rehearing or Reconsideration. Finally, it is
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unclearwhat "unlawful procedure"or "other errorof law" is beingallegedby FOE and

theseallegationsaresovagueasto deprivethe CommissionandSCE&Gwith sufficient

informationto respondto them. For all thesereasons,therelief soughtin Paragraph13

of thePetitionmustbedenied.

Becauseof the reasoningstatedabove,the Petition of Friendsof the Eal"chis

deniedanddismissed.

III. SCEUC PETITION

In its petition, SCEUC asks the Commission to reconsider certain of its findings

and conclusions within the Order in this docket. 2 These allegations are also rejected, and

the Petition is denied and dismissed.

1. Contingency Costs as a Component of SCE&G's Capital Costs

SCEUC asserts that the Commission en'ed in including capital cost contingencies

as a component of capital costs. Contrary to the assertions of SCEUC, the Commission

has fully considered the propriety of the inclusion of such costs and has concluded they

are properly included and authorized by the Base Load Review Act.

SCEUC asserts that the Commission "overlooked and misapprehended the nature

of the authority granted it by statute to establish the anticipated components of capital

costs under the Base Load Review Act." SCEUC Petition at p. 2. Contrary to this

assertion, the Order evidences the fact that this Commission considered the statutory

2 we note that SCEUC misquotes part of Order No. 2009-104(A) at page 97, when it states: "the
Commission reads the statute as authorizing the Company to include a reasonable capital cost contingency
in its filings, for evaluation and approval by this Commission. There is no logical or policy reason to read
the statute." (emphasis added). It appears SCEUC inadvertently left out the word "otherwise" at the end of
the last quoted sentence. The sentence in the Order actually leads: "There is no logical or policy reason to
read the statute otherwise." (emphasis added). Id.



DOCKETNO. 2008-196-E- ORDERNO. 2009-218
APRIL 21,2009
PAGE23

authorityunderthe Act andcorrectlyconcludedthat suchcostswereauthorized. In the

Order,this Commissionstatedthat "[a]n importantpartof evaluatingthereasonableness

of the Company'sprice projectionfor the Units is evaluatingthe degreeto which they

includereasonableprovisionsfor thecontingenciesandinflation overtheconstl'uction,as

theBaseLoadReviewAct envision."OrderNo. 2009-104(A)at 47. In concludingthata

contingencypool of $438,293,000.00was reasonableand shouldbe established,the

Commissionfm_therfoundthat:

This amountof contingencyis reasonablein light of what is knownabout
the project and its risks today. It provides further assurancethat the
Company'sprice projections do not underestimatethe cost of nuclear
capacityandsoprovidea reasonablebasisfor comparingnuclearcapacity
to otheralternatives.

Id., p. 47-48. Finally, asstatedin theOrder:

The Commissionhas reviewedthesecontingenciesand finds that they
representa reasonableset of contingenciesfor usein forecastingthecost
of this projectunderS.C.CodeAnn. § 58-33-270(B)(2).Thecontingency
percentageappliedto eachcostcategorybearsareasonablerelationshipto
the risk of additional costsbeing incurred in that category.In total, the
contingencypool included on Exhibit F representsa significantbut not
excessivepercentageof the total project budget.The Commissionfinds
that it is reasonableandprudentto includethe contingenciesproposedby
the Companyin the cost estimatesfor Units 2 and 3 asapprovedin this
order.

Id., p. 96.

SCEUC also misconstrues§ 58-33-270of the Base Load Review Act in its

argumentthat capital costscontingenciesare not authorizedunder the Act. SCEUC

arguesthat the phrase"including specifiedcontingencies"asusedin § 58-33-270(B)(2)

"modifiestheterm 'anticipated schedule for incurring [anticipated components of capital

costs]' and cannot be read to authorize the Commission to include a capital cost



DOCKETNO. 2008-196-E- ORDERNO. 2009-218
APRIL 21,2009
PAGE24

contingencyasacomponentof capitalcosts."SCEUCPetition,p.4. This interpretationis

in directconflictwith thetermsof§ 58-33-275.Underthis section:

(A) A base load review order shall constitutea final and binding
determinationthat a plant is usedandusefulfor utility purposes,andthat
its capital costsareprudentutility costsand expensesand areproperly
includedin ratessolong astheplantis constructedor is beingconstructed
within theparametersof:

1. the approvedconstructionscheduleincludingcontingencies;

and

2. the approved capital costs estimates including specified

contingencies.

s.c. Code Ann. § 58-33-275(emphasis added). As evidenced by this section, it is clear

that the intent of the General Assembly is that cost contingencies are properly considered

as a component of capital costs under the Base Load Review Act. Not only has this

Commission considered its statutory authority under the Act but it has expressly

considered and rejected the argument that SCEUC raises in its Petition:

In reaching this decision, this Commission has considered two arguments

made by the South Carolina Energy Users. The first is the argument that

S.C. Code Ann. § 58-33-270(B)(2) does not allow the Commission to

establish a construction cost contingency pool. The statutory provision in

question requires that the Commission establish "the anticipated

components of capital costs and the anticipated schedule for incurring

them, including contingencies." The Commission finds that the plain

meaning and grammatical structure of this statutory provision intends that

contingencies be provided both for capital costs and for the schedule for

incurring capital costs. In addition, cost contingencies m'e a standard and

recognized feature of construction budgets. If such contingencies were not

allowed under the Act, the Company would be required to seek an

amendment to the base load review order for every change order, scope or

design change, or mis-forecast of owner's cost or transmission cost during

the life of the project. This is not a reasonable reading of the statute.

Instead, this Commission reads the statute as authorizing the Company to

include a reasonable capital cost contingency in its filings, for evaluation
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andapprovalby this Commission.Thereis no logical or policy reasonto
readthestatuteotherwise.

OrderNo. 2009-104(A)at 47, In its Petition,SCEUCmerelyreiteratesarguments

expresslyconsideredand rejectedby the Commission.The Commissionfinds no basis

for grantingrehearingor reconsiderationontheseissues.

In addition,SCEUC arguesthat the availability of the ability to seekan order

modifying a BaseLoad Review Order supportsits contentionthat the Commissionis

without authority to addressunanticipatedcontingencies. SCEUC Petition,¶ 6. As

statedin theOrder,however:

If suchcontingencieswerenot allowedundertheAct, theCompanywould
berequiredto seekanamendmentto the baseloadrevieworderfor every
changeorder,scopeor designchange,or mis-forecastof owner'scostor
transmissioncost during the life of the project.This is not a reasonable
readingof thestatute.

OrderNo. 2009-104(A)at 97. As discussed,the Commission'sdecision

restsupontheplain languageof the statuteaswelt asthe logic andpolicy of the

Act andtheargumentsof SCEUCarewithoutmerit.

3, Capital Cost Contingencies and Inflation Indices

SCEUC also asserts in its Petition that the Commission erred in authorizing a

capital cost contingency in addition to inflation indices. SCEUC Petition, ¶ 3. SCEUC

also contends that the inflation indices operate to inflate the unauthorized capital cost

contingency and, therefore, that the amounts owing to inflation of the capital cost

contingency are unauthorized. SCEUC Petition, ¶ 5. The Commission has considered

these arguments and has rejected them.
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The secondargumentmadeby the EnergyUsers is that the Companydouble-

countedinflation in calculatingthe amountof the contingencypresentedin Exhibit F.

The EnergyUsersdid not presentany testimonyconcerningthis point fi'om its witness

Mr. O'Donnell,but insteadattemptedto developthis point on crossexaminationof Ms.

BestandMr. Addison. Both deniedanysuchdoublecounting. Moreover,a review of

Exhibit F establishesthat theCompanyin factallocatedcontingencyamountsby yearin

2007dollars,andthenescalatedthemto cun'entyeardollarsonly once.TheCommission

finds thatthe Companydid not doubleescalateanycontingencyamounts.Se__eOrderNo.

2009-104(A)at97-98.

As the Ordershows,the CommissionhasconsideredSCEUC'sargumentandhas

found thatthe inclusionof contingencycostsis authorizedunderthe statuteandthatthe

needfor suchcostsis not vitiated by the applicationof the approvedinflation indices.

The contingencydollars SCE&G sought were calculatedin 2007 dollars. Clearly,

contingenciespricedin 2007dollarsmustbeescalatedto accountfor inflation if theyare

to besufficientfor usein futureyears,in somecasesin asmuchas10yearsin thefuture.

The approachto contingencyescalationapprovedin OrderNo. 2009-104(A)is legally

sound,logicallynecessary,andfully authorizedbytheBaseLoadReviewAct.

4. Reasonableness of Contingency Costs

SCEUC asserts that the Commission cited in finding and concluding that the

authorized contingency costs of approximately $438,293,000.00 was reasonable. The

basis for this assertion is that "there exists no reasonable evidence to support the amount
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of thecontingentcosts,fixed adjustmentcostsandothersimilar costs."SCEUCPetition,

¶ 4. TheCommission'sOrderstates:

As to thesecontingencies,CompanywitnessAddison testified that the
capitalcostestimatesincludedin theCompany'sprice forecastsincludea
pool of contingencyfunds abovethose already included in the EPC
Contractcostand the owner'scost andtransmissioncostestimates.[cit]
The amountof that contingencypool is $438,293,000in 2007 dollars,
subjectto escalation.(HearingExhibit 16,EEB-I.) This contingencypool
representsapproximately10%of thebasecostof theUnits. This amount
of contingencyis reasonablein light of what is known aboutthe project
andits riskstoday.It providesfurtherassurancethattheCompany'sprice
projectionsdo not underestimatethe cost of nuclearcapacity and so
provide a reasonablebasis for comparing nuclear capacity to other
alternatives.

Order No. 2009-104(A),at 47-48. The Commissionhas, therefore,consideredthe

argumentsof SCEUCin light of the evidencein the recordandhas rejectedthemand

concludedthattheamountof thecontingencycostscomponentis reasonable.

5. Burden of Proof Regarding Capital Costs Contingency

Finally, SCEUC contends that the Commission en'ed in concluding that the

intervenors failed to meet their burden of proof with respect to the capital cost

contingency. SCEUC Petition, ¶ 7. SCEUC states that "[t]he intervenors such as SCEUC

have no burden of proof of [sic] this issue." N. Contrary to the contention of SCEUC,

this Commission's Order in no way indicates that the Commission has imposed any

burden of proof on the intervenors in this matter. The Order merely indicates that the

Commission has considered and rejected the arguments of SCEUC. SCEUC's contention

that the Commission has improperly shifted the burden of proof in this matter is without a

factual basis.



DOCKETNO. 2008-196-E- ORDERNO. 2009-218
APRIL 21,2009
PAGE28

For the foregoing reasons,this Commissiondeniesthe relief soughtby South

CarolinaEnergy UsersCommitteein its Petition for Reconsiderationand deniesand

dismissesthePetitionin its entirety.

IV. JOSEPH WOJCICKI PETITION

The gravamen of the Petition for Rehearing or Reconsideration of Joseph

Wojcicki is that SCE&G failed to adequately consider an alternative Atlantic Coast

location and that the Commission erred in not requiring additional documentation and

consideration of an alternative Atlantic Coast location and its suitability over the selected

Jenkinsville site. As noted by the Order, however, the arguments of Mr. Wojcicki have

been adequately heard and considered by the Commission and have been rejected as a

basis for denying the Combined Application.

Mr. Wojcicki challenged the proposed site of Units 2 and 3 as being unsuitable

fi'om a reliability standpoint because of concerns about the sufficiency of water supply

for the Units during drought conditions and because of their location in relation to system

load centers.

As witnesses for both the Company and ORS testified, the water supplies

available at the site of Units 2 and 3 are more than adequate to suppol_ reliable operations

of Units 2 and 3. Order No. 2009-104(A) at 52-54 (citations omitted).

In addition, the Commission has considered and rejected Mr. Wojcicki's

contention that an Atlantic Coast site would be weferable from the standpoint of

transmission. Mr. Wojcicki a contended that the location of Units 2 and 3 in Jenkinsville

does not support the reliability &the system because of its distance from load centers in
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coastal areas of SCE&G's service territory. However, as SCE&G's Manager of

TransmissionPlanning, Companywitness Young testified that SCE&G's largestload

centeris not locatedalongthecoastbut in the centralpol"tionof SouthCarolina,where

Units 2 and 3 will be located. If the units werelocatedat the coast,new transmission

lines connectingthem to the load centerin the centralportion of the statewould be

required. Moreover,currentlytherearesix SCE&Gtransmissionlines andtwo Santee

Cooperlines servingthe site of Unit I andonly four new SCE&G lines and two new

SanteeCooperlines will be neededto move the additionalpowerto be generatedby

Units2 and3. A coastalsitewouldnot haveanexistingtransmissioninfi'astructuresuch

asthe oneat theJenkinsvillesiteandwould requirea full complementof six to tennew

transmissionlinesto distributethepowergeneratedto differentareasof thesystem.

For thesereasons,the decisionto locateUnits 2 and3 in centralSouthCarolina

andnot alongthe coastasadvocatedby Mr. Wojcicki isprudentandreasonableanddoes

not impair the reliability of thoseUnits to servecustomerload from a transmission

standpoint. Neitherwater supplynor transmissionissuesare likely to compromisethe

reliability of thoseunits. Mr. Wojcicki's motion to requirerelocationis againdenied.

OrderNo. 2009-t04(A) at 54-55(citationsomitted). As theCommissionhasadequately

consideredand rejectedthe contentionsof Mr. Wojcicki, his petition for rehearingor

reconsiderationis deniedanddismissed.

V. CONCLUSION

Any remaining aliegations of any of the three Petitions not specifically addressed

herein are hereby expressly denied and dismissed. Tbe Petitions of FOE, SCEUC, and
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Mr. Wojcicki arealsoherebydeniedanddismissed.This Ordershallremainin full force

andeffectuntil furtherOrderof theCommission.

BY ORDEROFTHE COMMISSION:

ElizabethN. Fleming,Chairman

ATTEST:

JohnJ_.Howard,Vice Chairman

(SEAL)


